Note from the National Commission for Protection of Child Rights (NCPCR) 

on the Draft “Protection of Children Against  Sexual Offences Bill, 2010”
The draft law on “Protection of Children Against  Sexual Offences Bill, 2010” is in response to the alarming spread of sexual offences against children, including infants, and ensure that justice is rendered to them.
It defines widespread forms of sexual abuse and violence against children and to launch effective measures to bring adult offenders to trial.

Simultaneously, great care is taken in the proposed law to ensure that child victims do not go through re-victimisation, instead they are enabled to engage with the legal processes effectively and without any sense of fear or intimidation.

A brief summary of the main features of the proposed law are as follows:-
Substantive Offences:

The NCPCR is of the opinion that the conceptual frame work presently available in the IPC to tackle sexual offences is wholly inadequate since it revolves around adult sexual offences which focus primarily on peno-vaginal penetration. Across the world this conceptualisation of sexual offences is now considered inadequate and hence the broader category of penetrative sexual offences is accepted. The new penetrative sexual offences, punishable with seven years to life imprisonment plus fine (for the most serious offences) that are thus conceived off are: 
1. Child Rape

2. Unlawful Anal Sex

3. Making Child engage in unlawful Penetrative Sexual Acts

4. Unlawful Oral Sex with a Child

5. Unlawful Sexual Penetration of Bodily Orifices and 
6. Bestiality.
There are also many non-penetrative sexual offences, with punishments ranging from 2 years to five years of imprisonment plus fine covered by the proposed law. These are:
1. Child Molestation,

2. Unlawful Sexual Contact with a Child,

3. Unlawfully stripping a child,

4. Unlawfully stripping a child and parading,

In addition the draft law has provided for a set of non-contact Sexual Offences and these are: (1) Child Pornography, (2) Blackmailing for a sexual Act and (c) Sexual Harassment of a child and Stalking.
When the same offences are committed by persons in a relationship of authority or trust vis-a-vis the child, then such offences are treated as aggravated offences attracting a higher punishment.
Finally it has also recommended that (1) Failure of a Superior Officer to proactively report and take preventive measures in Institutional settings and (2) Failure of the Police to register complaints must also be actionable in Criminal Law and that there should be no impunity from prosecution for public servants who break the law.
Apart from the above, any sexual act committed with a child under the age of 16 years, with or without consent is made unlawful; while certain sexual acts between children who are both below 12 years and certain other sexual acts between children above 14 years under specified circumstances is not criminalised.
The definition of ‘Unlawful Sexual Act with a Child’ is central to this Bill and any grievous sexual act with a child between 16 - 18 years without consent or in circumstances where consent is obtained through force, coercion, threat, impersonation, mistake, intoxication/drugging, undue advantage or when the child is asleep or unconscious is made a crime punishable with imprisonment which varies with the gravity of the crime.
Procedural issues:

In dealing with  Procedural  aspects special attention was paid to the widespread concern expressed by activists in India as well  as  in the UN system and across many common law countries like USA, UK,  Australia,  New Zealand, South Africa and the Philippines that a child victim of sexual offences often gets re-victimised in the world of adult Criminal Justice Administration.
In order to give adequate attention to this reality a special effort has been made to devise child friendly procedures both in terms of competent human support to the child through all stages of the trauma as well as through new institutional mechanisms that criminal procedure is not familiar with. 
The steps introduced in order to help the child engage with the adult world of Criminal Justice Administration are the following:
(a)There will be a ‘Case worker’ ‘, who will accompany the child through the stage of reporting and investigation especially at the police station and through the medical examination, 

(b)There will be a ‘support person’, often a family member or a person whom the child trusts who offers emotional support to the child from the time the crime is known through the trial.

(c)There will be a ‘guardian ad litem’, appointed by the court in each case who will ‘hold the hand of the child’ through all stages of the Judicial process

(d)There will be ‘Child support service’ through a ‘multi disciplinary team’ consisting of professionals from social work, medicine and mental health.

In addition the following innovations in the institutional setup, in the procedure, and as regards restitution, of the injured and traumatised child are also mandated:
1. There shall be a ‘Special Court’ (at least one per District to begin with) supported with minimum infrastructural facilities, such as a Closed Circuit TV system or at least an adequate one way mirror to ensure that the child victim does not come into direct visible contact with the accused replacing the shabby methods where the accused is often asked to stand just outside the door and watch the proceedings. 

2. There shall be a set of ‘Special Measures’ as provided in the draft Bill, which the special court will be mandated to follow in order to put the child at ease and ensure that the ‘quality of evidence given by the child is not in any way diminished’ because of the hostile conditions of an ordinary court room and the usual procedures of the Criminal Procedure Code and the Evidence Act.
3. There shall be payment of  Compensation to the injured child to meet medical expenses, access other support services and help the child to be rehabilitated through appropriate case specific measures, irrespective of whether the accused is brought to book or not.
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